told Gaston that he thought the above-quoted statement might be defamatory
and intended to ask legal counsel whether, based on it, Elmore could be sued
for libel.  Gaston informed Dupree that he generally supported the sentiments
expressed in the letter although he might not have phrased his criticism
quite the same way.  He stated that he did not think the letter was libelous.

7,  After the call, Dupree sent Elmore's letter to his superiors in the
AFGE with a note describing his constituency's distress over the quoted passage
No further action was taken by the AFGE, Dupree, or MSHA with respect to a
lawsuit against Elmore or Local Union 9800, although Joseph Cook did respond
to Elmore's letter.

ISSUES _!/

1.  Did the letter from Elmore Co Cook dated December 2, 1979, constitute
activity protected under section 105(c) of the Act?

2.  Were Dupree1s statements to Gaston during their phone conversation
of January 315 1980, imputable to MSHA?

3.  Were Dupree's statements to Gaston during the same phone conversation
unlawful under section 105(c) of the Act?

STATUTORY PROVISION

Section 105(c)(l) of the Act provides as follows:

No person shall discharge or in any manner discriminate
against or cause to be discharged or cause discrimination
against or otherwise interfere with the exercise of the
statutory rights of any miner, representative of miners or
applicant for employment in any coal or other mine subject
to this Act because such miner, representative of miners or
applicant for employment has filed or made a complaint under
or related to this Act, including a complaint notifying the
operator or the operator's agent> or the representative of
miners at the coal or other mine of an alleged danger or
safety or health violation in a coal or other mine, or
because such miner, representative of miners or applicant for

T/The complaint does not charge that the alleged falsification of records
and MSHA's response thereto are unlawful, and I do not consider this an issue
in this case.  MSHA and Dupree both assert that Local Union 9800 did not for-
mally authorize or initiate these proceedings.  I know of no rule of law
requiring such formal authorization. Officers and members of the local par-
ticipated in the case.  Counsel has appeared for the local, and there is a
strong presumption that he is authorized to do so. Bethlehem Steel Corporation
v. Deevers, 389 F.2d 44 (1968).opy of
